2 In consequence, section 22 of the Act introduces a rule of domicile of children that no longer differentiates according to the marital status of the child's parents. Domicile is still an important connecting factor in Scots private international law, for the civil status or "personal law" 3 of a person is in general governed by the law of the country in which the person is domiciled. For instance, intestate
The effect of this rather intricate provision is that the domicile of a child is now in general the country with which the child is for the time being most closely connected. No longer does domicile depend on the marital status of the child's parents; no longer does it invariably follow that of the child's father or mother. However, where both parents are domiciled in the same country and the child has a home with at least one of them, the child shares the parents' domicile whether or not the test of closest connection would come to the same result.
It is clear that section 22 replaces the common law rules on the derivative domicile of children with a new test of closest connection. It is also clear that section 22 does not affect the common law rules on the acquisition of domicile of choice. What is unclear, however, is the extent to which section 22 alters the common law rules on domicile of origin and on the abandonment of a domicile of choice. mine status, 4 and nationality was considered too abstract a link for that purpose.
B. THE NEW TEST OF CLOSEST CONNECTION
In the case of children, the 1987 report rejected the idea of treating them like adults and making their domicile dependent on intention, since children, even where capable of forming the requisite intention, were under the control of an adult and thus not free in choosing where to live and for how long. 16 For these reasons, the 1987 report subscribed to the test of treating a child as domiciled in the country with which the child was for the time being 17 most closely connected.
It was thought that this test would allow the courts' s to reach the most appropriate conclusion taking into account all the circumstances of the case including, for example, the intentions of the child, if any, and of his parents or of those who have control over him; his and his parents' nationality; where he is or was in fact resident at the time in question; his family background and his education. A further attraction of a closest connection test is that, in the case of a child who lives with neither parent, it provides a certain amount of built-in protection against a third party attempting to manipulate the child's domicile for some improper purpose.
Like the 1987 report, the Act does not seek to give guidance as to how closeness of connection is to be determined. This is to be welcomed. A court should be free to consider all the circumstances of the case when determining the domicile of a child. As the report pointed out, the mention of specific factors in the legislation could lead the courts to confining their attention to those factors.
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(1) Parents with same domicile
The Act does, however, contain a special provision for one situation. As already mentioned, it is provided in section 22 that where a child's parents are domiciled in the same country as each other and the child has a home with a parent or a home (or homes) with both of them, the child is domiciled in the same country as the parents. The Bill as introduced into the Scottish Parliament gave this rule in the form of a rebuttable presumption of closest connection, 20 following a recommendation by the Law Commissions.
" 1 It was one of six presumptions, all of which were later replaced by subsections (1) and (2) of section 22. The replacement, it was explained, was simpler in application while still achieving the same policy objective as before.' 2 In the bulk of cases a child has indeed the closest connection with the country of the parents' domicile, especially where the child's home is in that country. But other situations are conceivable. Suppose the parents have the same country of origin (country X), from which they have moved to country Y where they intend to live for a number of years until they move finally to country Z. They have no intention ever to return to X and have cut all ties to X. Their child is born in Y, grows up in Y, socialises with the people of Y and speaks their language. The child has never been to X nor has any contact with people living in X. Yet the Act prescribes the child to be domiciled in X. However, this and other situations where the inflexible rule in section 22(1) and (2) may seem inappropriate are rare indeed; and even on those rare occasions, it has the advantage that all family members share the same domicile.
In refraining from defining when a child has a "home", the Act follows the Law Commissions' lead. The word "home", said the 1987 report, sufficiently conveys "the combined ideas of physical presence and emotional link". 23 Indeed, existing legislation already uses the concept of "home" without defining it, 24 and this does not seem to have produced difficulties. The report took the view that a child has a "home" with the parent(s) not only when they live together day to day, but also where there are temporary separations on a regular basis, such as where the child attends a boarding school or is in hospital (even directly after birth) or where the parent works abroad.27 This accords with the definition of a child's "hone" in the Children Act 1975.26 But the 1987 report went further and suggested that a child's "home" with the parent(s) may persist even where the child lives for a while with foster parents or in care.2 7 Whether this view will be adopted in practice remains to be seen.
(2) Parents with different domiciles
Adopting a recommendation by the Law Commissions, 25 the Bill as introduced into the Scottish Parliament provided that where a child has a home with one parent only and the parents are not domiciled in the same country, it is presumed that the child is most closely connected with the country in which the parent with whom the child has a home is domiciled. 29 As already mentioned, this presumption was dropped for the sake of simplifying the application of what is now section 22; and indeed it seens preferable to determine the country of closest connection without the constraints of a presumption which is unnecessary in some cases and inappropriate in others. The presumption is unnecessary where the parent with whom the child has a home is domiciled in the country where the home is located, 
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THE EDINBURGH LAWV REVIEWV because there will rarely be doubt that the child has the closest connection with that country. And the presumption is inappropriate where the parent with whom the child has a home is not so domiciled3" because this presumes the child to be most closely connected with the domicile of the parent rather than the country where the child lives. The child may have.no connections to the country of the parent's domicile and the parent may intend never to return there.
The test of closest connection is also directly applicable where the child's parents have a different domicile and the child shares a home with both. This situation may arise where the parents have different intentions as to the permanence of their stay in the country where the joint home is located, or where their domicile of origin is in different countries and they now live temporarily in a third country. In order to create certainty in this situation, the consultation document leading up to the 1987 report proposed that the child share the mother's dolmicile."' To noone's surprise, this arbitrary rule received a cold welcome from the commentators and was dropped in the 1987 report. 32 It was not revived either in the 1992 report or in the 2006 Act itself. Indeed, giving priority to the domicile of one parent would introduce through the backdoor the very inequality that the Act seeks to abolish.
(3) One or both parents dead
The Bill as introduced into Parliament contained as many as four presumptions for the domicile of a child with one or both parents dead.' In the case of the death of a parent with whom the childhadlived (the oilier parent being still aivc), it was presumed that the child had the closest connection with the country of domicile of that parent or, if the child now lived with the other parent, of that parent.34 In the case of the death of both parents, the Bill provided for the persistence of the domicile which the child previously had in accordance with the presumptions discussed earlier.
The abandonment of these presumptions is welcome. A presumption that a child shares the domicile of the only living parent produces the same problems as the presumption, discussed earlier, that a child shares the domicile of the only parent with whom the child has a home where both parents are alive. And a presumption that the domicile a parent had at the time of death continues for the child is inappropriate considering that the child may since have been lawfully brought to another jurisdiction by a guardian or foster parents. Indeed, the idea of making any presumptions for the domicile of orphans or children not living with their parents was already rejected in the consultation document leading to the 1987 report ' and was not even found worthy of discussion in the report itself.
C. CHANGES TO DOMICILE OF ORIGIN AND DOMICILE OF CHOICE
While it is clear that the common law rules on the derivative domicile of children are completely replaced with the new test of closest connection, it is less certain whether and how the Act affects the common law rules on the domicile of origin and the abandonment of a domicile of choice.
(1) The traditional role of domicile of origin The Scottish Law Commission's 1992 report concerned family law, not the law of domicile. Since, however, the report recommended the abolition of the status of illegitimacy; it had to address the law on domicile insofar as this was necessary to achieve thai aim. Approving the joint report of 1987, the i992 report said:"
In the context of the abolition of the status of illegitimacy in Scots law it is clearly essentiad that the existing law on the domicile of children be changed. We therefore suggest that, if the joint report on domicile has not been implemented by the time this report is implemented, the Scottish law on the domicile of children should be changed in the way recommnended in the joint report.
The 1992 report went on to copy from the 1987 report the rules on the domicile of children (the test of closest connection supplemented by two presumptions), adding that "It should be made clear that a person's domicile of origin is the first domicile which he or she has under the above rules." 43 The purpose of this last statement might simply be to clarify that the test of closest connection governs the domicile of children not only for the time between birth and the age of sixteen but also for the time of birth itself. But the statement might also mean that the Scottish Law Commission took for granted the survival of the domicile of origin as a separate type of domicile including its ability to revive in a person's adult life. The latter meaning, however, seems unlikely if only because the relevant provision in the Commission's draft Bill' says nothing as to the domicile of origin or the revival rule and bears a heading ("Domicile of Children") which would not be very accurate if the revival rule were being retained.
When the 2006 Act was drafted on the basis of the 1992 report, it seems to have been overlooked that the provision on the domicile of children recommended in that report had been copied from the 1987 report where it had been complemented by a provision replacing the revival rule with the continuance rule, and that the provision or at least its heading would have to be redrafted were the revival rule to be retained. The explanatory notes to what is now section 22 state simply that the provision eradicates the distinction between legitimate and illegitimate children in relation to domicile: "There will therefore no longer be a link between a child's domicile and that of his or her parents' marital status in relation to both the domicile of origin and the dependent domicile. '' 4 a Again, the reference to the domicile of origin might mean that a persistence of the revival rule was assumed but this would not sit happily with the heading of section 22 itself or with the omission of any mention that the test of closest connection might affect adults too through the revival of a domicile of origin governed by this test.
(3) Four approaches to section 22
In applying section 22 to domicile of origin, four approaches are theoretically possible. The first is to take both section 22 and its explanatory notes at their word and to apply section 22 to all types of domicile that children can have (but only to the domicile of children). This would mean that the domicile of a person from birth until the age of sixteen is governed by the new test of closest connection, supplemented by the specific rule in section 22(1) and (2). Thereafter domicile of origin would be determined by the common law rules with its distinction between legitimate and illegitimate children. The problem with this approach is that a person's domicile at birth could then be different from that person's domicile of origin for the purpose of filling a domicile gap in the person's adult life.
The second approach is to disregard the reference to the domicile of origin in the explanatory notes and to replace the common law rules with the rules in section 22 only in relation to the derivative domicile of children but not in relation to the domicile of origin. This would ensure that a person has the same domicile of origin from birth to death. But it would mean that the donicile of origin remains subject to the common law distinction between legitimate and illegitimate children, the very distinction that the Act seeks to abolish. It would also mean that a person's domicile at birth could be different from the domicile immediately after birth, for while the former would be the domicile of the person's father or mother at that time, the latter would be governed by the test of closest connection.
The third approach is to replace the common law rules with the rules in section 22 in relation to both the domicile of origin and the derivative domicile of children.
In that case the test of closest connection would govern a person's domicile at the time of birth, from birth until aged sixteen, and again whenever an adult abandons a domicile of choice without immediately acquiring a new one. This approach would avoid the obvious absurdities of the first two approaches but would not sit happily with the fact that section 22 defines the domicile for "persons under 16" and thus discloses no intention of defining domicile after that age. 46 The fourth and final approach is to replace the revival rule with the continuance rule, and to apply section 22 both to domicile at birth and to domicile from birth until aged 16. 47 Since the domicile at birth could no longer revive at a later date, the domicile of origin as a separate type of domicile would disappear from Scots law. An abandonment of the revival rule would avoid the absurdities created by the first two approaches, and would render wholly accurate the reference in section 22 to persons under sixteen. Moreover, there are strong policy arguments for replacing the revival rule with the continuance rule.
(4) Replacing the revival rule with the continuance rule
The revival rule was developed in the nineteenth century with respect to those who settled or worked in the British colonies but with the intention of returning. Where these people ceased to have a permanent home it was indeed appropriate to determine their status in accordance with the law of their native country. As Faville J of the Supreme Court of Iowa said in Re Jones' Estate: 49 Men left their native land knowing that they would be gone for long periods of time, and that means of communication with their home land were infrequent, difficult, and slow. The traditions of their native country were strong with these men. In the event 46 Apart, of course, from a domicile based on closest connection persisting after the age of 16 in tbe absence of a new domicile of choice. of death, while absent, they desired that their property should descend in accordance with the laws of the land of their birth. Many such men were adventurers who had the purpose and intent to eventually return to the land of their nativity. There was a large degree of patriotic sentiment connected with the first announcement of the rules of law in the matter of the estates of such men.
In the modern world, where people are much more ready to cut all ties to their country of birth, it is no longer justified to resort to the domicile of origin to fill a gap between two domiciles of choice. Rather, the status of a person in such a gap should be determined in accordance with the law of the country which was most recently the permanent home. ° Where a person has only stale or tenuous connections to the country of birth, the revival rule produces artificial results. Indeed, the revival rule may lead to a person being domiciled in a country where that person has never been. The consultation document leading to the 1987 report gives the following example:.
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A is born in India to English domiciled parents, and thus receives at birth a domicile in England. He remains in India after reaching the age of 16 and acquires a domicile of choice there. Later, in middle life, he leaves India intending to settle in the USA. At that point, A's domicile of choice in India ceases and his English domicile revives, -although he has never even visited, let alone lived in, England. If A dies intestate before acquiring a domicile in one of the States of the Union, the succession to his moveable estate would be governed by English law.
The more appropriate result, of A dying domiciled in India, would be reached by the continuance rule under which a domicile of choice persists until a new domicile of choice has been established.
Some authors point out, however, that the continuance rule "sometimes produces equally bizarre results", as indeed the consultation document for the 1987 report acknowledged: 54 Take, for example, C born to parents resident and domiciled in Scotland where he also remains until he is an adult. Thereafter he moves to Ruritania where he sets up business and decides to make his permanent home. A revolution and change of government followed by political unrest and a threat of persecution drive him out and he moves to the USA where he has business interests. However, by this time, C has resolved never to return to Ruritania, but to retire to Scotland when he stops work. He then dies. According to the continuance rule his domicile on death would be Ruritania, the one country in the world in which he has positively resolved never again to live, whereas the revival rule would have given him a domicile in Scotland.
But even though the continuance rule may produce artificial results on rare occasions, this rule is still preferable to the revival rule, for the following reasons. First, the continuance rule ensures that a person is domiciled in a country in which that person has at one time lived whereas the revival rule can lead to a person being domiciled in a country where that person has never lived. Secondly, by providing that a domicile can only be lost through the acquisition of a new domicile, the continuance rule renders obsolete all rules on the abandonment of a domicile which are the companion of the revival rule. Finally, since countries such as Australia, 56 New Zealand 5 7 and the United States 58 have adopted the continuance rule, the United Kingdom should follow suit. It may be argued that the revival rule should not be abandoned in Scots law alone, in the interests of uniformity within the United Kingdom. But this uniformity has been lost in any event, as section 22 parts English and Scots law at least in determining the domicile of people between birth and their sixteenth birthday.
D. TRANSITIONAL PROVISION
The 
E. CONCLUSION
The introduction of a test of closest connection for determining the domicile of children by section 22 of the Family Law (Scotland) Act 2006 was an overdue step towards the equal treatment of all children regardless of the marital status of their parents. In this respect, Scots law has taken the lead in implementing a recommendation made jointly by the Law Commission for England and Wales and the Scottish Law Commission. English law should now follow suit. In order to create certainty for a large group of cases, section 22(1) and (2) provides that where both parents are domiciled in the same country and the child has a home with at least one of them, the child shares the parents' domicile whether or not the test of closest connection would come to the same result. This inflexible rule may be defended on the ground that the parents' domicile will usually be the country of closest connection anyway, and where it is not, a unity of domicile for the whole family has its own advantages.
According to the explanatory notes to the Act, the new test of closest connection also governs a person's domicile of origin. But to apply section 22 to the domicile of origin sits unhappily with the fact that this provision defines the domicile only for "persons under 16", assuming it is maintained that the domicile of origin may revive in a person's adult life in order to fill a gap between two domiciles of choice. Since the revival rule may lead to a person being domiciled in a country in which that person has never been, the courts should adopt the continuance rule according to which a domicile of choice persists until a new domicile is established. Such a development of the law would be supported by policy arguments, would render the wording of section 22 wholly accurate, and would largely avoid the retrospective change of the domicile of origin of people born before the Act came into force. 
